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H. Burnley - D 

(Friday, March 1, 2002, 10:50 a.m.) 
PROCEEDINGS 
(Court Reporter Jennifer Wiles reported 
Volume 36-A.) 

(Whereupon, the following proceedings were 
heid in open court, out of the presence of the 
jury:) 

THE COURT: If you have no matters for the 
Court, we'll bring the jury back in. 

(The following proceedings were held in 
open court, the jury being present:) 

THE COURT: All right, counsel. You may 

proceed. 

MR. PHILLIPS: Thank you. Your Honor. 
HAROLD BURNLEY 

Was thereupon recalled as a witness on behalf of the 
Defendant, and, having been previously duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. PHILLIPS: 

Q I'd like to go back to something, we were 

talking about the SCoR Program, but I want to go back 
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H. Burnley - D 

to something that I may have been confused about 
myself. And I want to go back to a chart that we 
already marked, if I can, and ask you a couple 
questions about it, Mr. Burnley, if I can. 

Let's talk about Marlboro and Merit for a 
second, okay? And, by the way, is Marlboro 
essentially the same kind of cigarette in terms of 
tobacco weight as Benson & Hedges cigarette? 

A Yes, the same tar delivery. It's 

basically identical. 

Q Okay. Now, this chart, am I correct in 

understanding, shows that there is simply less tobacco 
in the rod of the cigarette to be consumed than in a 
Marlboro or Benson & Hedges? 

A That's right. If you cut the cigarette 

open and weigh the tobacco, that's what you get. 

Q So if you put one on a scale and the other 

on a scale, Benson & Hedges would go down and Merit 
would go up, is that what that means? 

A Yes. 

Q All right. And you also testified — did 

you also testify that the percentage of nicotine in 
that tobacco in each of these cigarettes is the same 
for the Merit and the Marlboro or the Benson & Hedges? 

MR. WOBBROCK: Objection, leading. 
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BY MR. PHILLIPS: 

Q Did you testify to that? 

THE COURT: I'll let him answer. Keep 
moving, please. 

THE WITNESS: Yes, I did. 

BY MR. PHILLIPS: 

Q Okay. And does that mean that there is 

actually less total nicotine in the tobacco to be 
consumed in the cigarette Merit compared to the 
Marlboro or the Benson & Hedges? 

A Yes, that's right. 

Q I want to make sure I'm clear and the jury 

is clear on another point. Is the amount of tobacco 
or amount of nicotine in the cigarette, is that what's 
measured by the FTC? 

A Oh, no, no, no. No, we — you know, 

depending upon the design of the cigarette, the paper 
that's selected, the amount of filtration and the 
amount of ventilation, that tar is reduced and it's 
reduced a lot. I think I said there were 
14 milligrams of tar in a Marlboro cigarette. 

On the other hand, after you filter it and 
dilute it, there is actually — you know, I can't 
remember the exact numbers, but about 1 milligram or 
1.1 or 1.2 in smoke that would be measured by the FTC. 
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H. Burnley - D 

Q And this exhibit, which we saw earlier, 

which is Exhibit 1494, this reflects the FTC tar 
deliveries that you are required to report? 

A Yes. 

Q And is this, the delivery in the cigarette 

smoke, actually in the tobacco? 

A It is the delivery in the cigarette smoke; 

yes, that's correct. 

Q And I believe you mentioned that — excuse 

me, ladies and gentlemen — that the Merit may 
actually be this dot right here? 

A Yes. 

Q Or very close to that dot? 

A (The witness nodded in the affirmative.) 

Q I want to ask you a question. Would I be 

correct in answering that the Marlboro — or the 
Benson & Hedges would be one of these dots in here, 
close to the 14-to-16 range? 

A Yes. 

Q Okay. So with this chart, I want you to 

assume that there has been some testimony that the 
nicotine-to-tar ratio in the cigarette smoke as 
measured by the FTC is higher for the Merit than for 
either Benson & Hedges or for Marlboro. Can you 
explain whether that is right and use this chart to 
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H. Burnley - D 
explain that, sir? 

A Well, yeah. The chart looks pretty linear 

to me, and the tar-to-nicotine ratio for those brands 
would be approximately the same. 

Q All right. I apologize for my confusion, 

but I want to get back to what we were talking about 
when we took the break. And that is the question of 
what you're doing with the SCoR Program, Selective 
Constituent Reduction? 

A Correct. 

Q Now, the jury has heard some testimony 

regarding ultra-low delivery products, like Merit 
Ultima and Cambridge. Is the SCoR Program different 
than that? 

A Yes. Some of those other products were 

general reduction in terms of all of the tar 
constituents, the tar itself. This project is focused 
on actually changing the composition of smoke. That 
is, changing the nature of the smoke itself to remove 
certain substances, certain constituents that we and 
others believe are harmful. 

Q Have you prepared a demonstrative that 

identifies those substances that you are focusing on? 

A Yes, I have. 

Q Let me show that to you and see if I have 
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H. Burnley - D 

the right one. Is that the demonstrative? Excuse me, 
we'll do this by hand from here on. Excuse me, I am 
sorry, Mr. Burnley and ladies and gentlemen. 

This one is called Defense Exhibit 1497. 
How did you — and is this the list? 

A It is. 

Q How did you put it together? What did you 

use to make this list? 

A Well, maybe I can stand up again. 

Q Certainly. The pointer is up there, feel 

free to use it. 

A There are obviously — there are a lot of 

substances in smoke. This particular list is the list 
that Philip Morris is working toward. It is not 
created solely by ourselves. It represents substances 
that are on the so-called Hoffman list, substances 
identified by the World Health Organization and 
others, a lot of substances you've probably heard 
about. 

In order to market or commercialize a 
reduced-risk product, a couple things have to come 
together. One is somehow within this mix of compounds 
you've got to try to figure out which ones are the 
most important given the weight of the evidence out 
there. 
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H. Burnley - D 

1 You also have to have the technology that 

2 allows you to reduce the substances, and that is much, 

3 much more difficult than you might think. What we did 

4 in this — for this product or this family of 

5 products, was to assemble our experts, our 

6 pharmacologists, our toxicologists, scientists used to 

7 study these issues, or scientists that work at our 

8 biological testing facility in Germany called INBIFO. 

9 And we said, "What's your judgment, based 

10 on everything you know, everything you've read, all 

11 the discussions and technical meetings you go to? If 

12 you could reduce something in the tobacco smoke, what 

13 would it be?" And they came up with really two things 

14 that they said they thought were the most important 

15 things to reduce. 

16 Now, we're dealing with a lot more, but 

17 they came up with two. And one of them was a 

18 hydrocarbon called 1,3-butadiene. Incidentally, all 

19 the little red dots represent things that we're trying 

20 to reduce in this first product. They said, 

21 "1,3-butadiene." 

22 And I said, "Okay. Why 1,3-butadiene?" 

23 And the reaction I got was, "We feel because of the 

24 potency of this compound and the amount in smoke, it 

25 probably plays a role in lung cancer. If you could 
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H. Burnley - D 

find a way to get rid of not a little bit of it, but 
most of it, I think that would be great." 

So we targeted 1,3-butadiene. The other 
thing that they unanimously said was, "Let's target 
this compound called acrolein. Acrolein is an 
aldehyde. Aldehydes are things that are very 
irritating. You may have heard discussion about some 
of these things in prior testimony. Formaldehyde, for 
example, is an aldehyde. 

The problem is there's quite a lot of a 
acrolein in smoke, and acrolein tends to be an 
irritant, it's a chronic irritant, and it more than 
likely plays a role in certain diseases like emphysema 
and other chronic obstructive pulmonary diseases. So 
what they told me was, "Get rid of these two things 
and you'll have made a big difference." 

We also wanted to remove the classic 
compounds, and I know you've heard about TSNAs or 
tobacco-specific nitrosamines. And we set a target 
for reducing the amount of those things. And this 
first series of products is going to have a 
significant reduction of TSNAs. 

As you know from what I mentioned earlier, 
I think we've got the problem with air-cured tobacco 
about licked, reduced 95 percent of those. Burley is 
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H. Burnley - D 

1 more difficult. We're making some progress. We think 

2 we're beginning to understand what the precursors to 

3 TSNAs in burley are. They're different than they are 

4 in air-cured. 

5 So we've got an active research program 

6 trying to address the burley situation, but this 

7 product will have reductions in TSNAs. We're also 

8 able to reduce a number of other compounds that we 

9 call volatile organic compounds, things like benzene 

10 and styrene and toluene, things like some halogenated 

11 compounds like phenol chloride, and a lot of 

12 nitro-bearing compounds, including reducing the amount 

13 of hydrogen cyanide. 

14 That's how we picked the list. Some of 

15 the substances like pHs are created during combustion. 

16 We don't have a good solution, quite frankly, for the 

17 pHs yet. We are doing a lot of research there and it 

18 will be the focus of the next generation product. So 

19 that's how we arrived at the list and those are the 

20 target compounds we are going after. 

21 Q Now, Dr. Whidby talked about some very 

22 substantial reductions in some of these substances 

23 through the accord. Are you looking at the same kind 

24 of reductions with this conventional cigarette you're 

25 working on? 
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H. Burnley - D 

A Yes. One of the things that toxicologists 

told us is unless you can make a really big reduction, 
don't talk to us. We are, for the 1,3-butadiene and 
the acrolein I mentioned, we are targeting more than 
90 percent reduction of these substances. 

So our advice from the experts and from 
our toxicologists is that while it would be good to 
get any reduction you can, if you really want to make 
a difference, you needed to go after it in a big way. 

Q Now, how will you know that these 

reductions actually are going to benefit smokers? 

A Ah, that is a tough — that's a very tough 

question because we don't understand the disease 
mechanism. We don't know specifically what it is in 
cigarette smoke that causes various diseases. A lot 
of experts have a lot of opinions. We have a lot of 
opinions — 

MR. WOBBROCK: Excuse me. Your Honor, 
objection, competency. This is not in his area. We 
have already gone through that. 

MR. PHILLIPS: Your Honor, I am going to 
be asking the witness regarding what they're doing 
under the SCoR Program to address that question. He 
is the executive sponsor. 

THE COURT: With the limitations, go 
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ahead. 

BY MR. PHILLIPS: 

Q Go ahead, sir. 

A Would you ask the question again? 

Q Sure. The question I've got for you is 

how do you know that what you're doing with the SCoR 
Program is actually going to benefit smokers? 

MR. WOBBROCK: Same objection. Your Honor. 
He is not a medical doctor, he's not a 
pharmacologist, he's not a toxicologist. 

THE COURT: I will sustain the objection. 

BY MR. PHILLIPS: 

Q Excuse me, sir. What are you planning on 

doing in the SCoR Program to try to address the 
question of whether what you're doing is actually 
going to benefit smokers? 

A Okay. We have decided to follow a set of 

principles that were developed and documented by the 
Institute of Medicine. And they are these: First of 
all, we're targeting a number of compounds and I 
explained to you what those compounds are. 

The first thing that we have to do is make 
sure that the actual cigarette that we produce 
day-to-day meets those target reductions. We'll be 
looking at the smoke chemistry. We'll be analyzing 
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H. Burnley - D 

1 smoke to make sure we're hitting our targets. 

2 The next thing that we're going to do is a 

3 number of biological assays. These are tests that are 

4 used by scientists to assess the activity or the risk 

5 associated with cigarette smoke. And they are the 

6 Ames assay, which is a mutagenicity assay. We're 

7 going to do another test for chronic irritation, 

8 especially since we're working on aldehydes, called 

9 cytotoxicity. 

10 We're also doing animal Inhalation 

11 studies, where the pathology of rats are actually 

12 examined to see if there is any difference between our 

13 new cigarette, our test cigarette, and normal 

14 cigarettes. And we're going one step further. I 

15 mean, at the end of the day, the proof is in the 

16 pudding. You really want to know that your work has 

17 resulted in less real exposure In people from these 

18 substances. 

19 So we're doing — in the process of doing 

20 what we call human exposure studies. And these are 

21 studies where people are asked, volunteers are asked 

22 to smoke normal cigarettes and the SCoR cigarette in 

23 this case, and we're actually going to measure how 

24 much of these substances they're exposed to by 

25 measuring certain chemicals, certain biomarkers, in 


http://legacy.library.ucsf:Siduf'tid/g;<r;135a00/pdfndustrydocuments.ucsf.edu/docs/jpxd0001 



body fluids. 


H. Burnley - D 


16 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


We'll be fairly sure — we'll be very sure 
that when we commercialize and market this product 
that people really are exposed to smaller quantities 
of these things. Beyond that, unfortunately, you just 
have to wait for the epidemiology. 

Q How much effort is Philip Morris putting 

into it? How many people are working on this program, 
sir? 

A Boy, I am going to have to guess, but 

virtually all of R & D, the Engineering Department. 

It would not be a stretch to say more than 600 people 
are working on it. 

Q Mr. Burnley, I want you to assume that the 

jury has heard some testimony about a denicotinized 
cigarette and that Philip Morris spent hundreds of 
millions of dollars on that and it was a flop. How do 
you know this isn't going to be the same thing? 

A Well, I — I hope it won't be, but here is 

my belief and here's my hope. I think our consumers 
want a reduced-risk product. It is on everybody's 
mind. I believe if we can create a product that — to 
the opinion of the best scientific minds that are out 
there stands a chance of reducing risk, and it has an 
acceptable taste, and we're able to communicate that 
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H. Burnley - D 

clearly to the consumer, I think they'll buy this 
product. 

Q Do you believe that you're going to be 

able to communicate that to the consumer in this 
marketplace, sir? 

A It's going to be very difficult without 

good regulation. I think at the end of the day, we're 
going to need the FDA or some other regulatory agency 
to look at the science, to agree with us, to come to a 
set of standards that I would hope our industry and 
the public health advocates can decide what the 
standards are for the reduced-risk products. 

I think they need — once they do that, I 
think they need to review our results, and help us 
figure out how to communicate with people so they 
understand so it is not ambiguous, so there is 
information out there that people can count on. I 
think — I think we're going to need some regulation 
in order for this thing to be successful. 

Q I've got to tell you, Mr. Burnley, the 

jury has seen some documents over past decades that 
suggested that certain people at Philip Morris were 
trying to resist regulation, and regulation by the 
Food & Drug Administration. Are you familiar with 
that? 
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1 A Yes. 

2 Q And do you agree, were they trying to 

3 resist that kind of regulation? 

4 A Yeah. I'd have to say — I'd have to say 

5 yes. I mean, the FDA was advocating regulating the 

6 industry as a medical device manufacturer. And, you 

7 know, part of their responsibility if they are 

8 regulating as a drug or a medical device is for the 

9 product they're regulating to be proven safe and 

10 effective. 

11 You know, quite honestly, when you've got 

12 Surgeon General warnings on a pack of cigarettes that 

13 say they cause cancer and emphysema and other diseases 

14 and have a series of other problems, I don't know how 

15 they can be certified as safe and effective. I think 

16 it would have just been a way to put us out of 

17 business. 

18 I'll be honest with you, I don't think 

19 that's what Congress wanted and I don't think that's 

20 what our consumers wanted. And I think that's 

21 probably why we responded and reacted the way we did. 

22 Q Now, the jury has seen a videotape of the 

23 1994 Congressional hearing. I believe you may 

24 actually be shown on that videotape. Are you, sir? 

25 A Yes. 
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H. Burnley - D 

Q Okay. And why were you there? 

A Well, Mr. Campbell was our CEO at the 

time. And Mr. Campbell is a marketing and 
salesperson. And a lot of this testimony was going to 
be about the science of the product and how we make 
the product. And Mr. Campbell asked Cathy Ellis, 
representing the scientific side, and myself, 
representing how the product was designed and how it 
was manufactured, to accompany him and help him answer 
questions about those subjects. 

Q And that hearing related to an attempt by 

the FDA to regulate the cigarette industry, correct? 

A Yes. 

Q I want to be clear here. Are you telling 

the jury that Philip Morris today is proposing that it 
wants to have the FDA regulate it? 

A Absolutely. 

Q And why is that? 

A Well, I tried to — 

MR. WOBBROCK: Objection, Your Honor, 
that's not before this jury. It is irrelevant. 

THE COURT: Counsel, are you going to tie 
it up in some way? 

MR. PHILLIPS: Absolutely, Your Honor. 

THE COURT: Proceed. 
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H. Burnley - D 

THE WITNESS: I tried to answer that. I 
think it is — actually, I think it is in our best 
interest as a company if we're going to survive, I 
think it's in all our stakeholders' best interest, 
in our consumers' best interest, to have us focus on 
producing reduced-risk products and do it in a 
responsible way. 

And I think the consumer is going to need 
some consistency in understanding the message, 
because — I don't know, this may be off the 
subject, but I was in the grocery store the other 
day looking at toothpaste, and I was so confused 
about all the claims. There was toothpaste to do 
this and toothpaste to do that. I just wanted the 
best toothpaste. 

And I think you're going to need some sort 
of clear communication with the consumer, so they'll 
understand. I mean, if one manufacturer says, "Oh, 
we've reduced this," and another manufacturer says, 
"We've reduced that," how do they know what that 
really means? So it's going to take some kind of 
regulation, some kind of tough regulation to make 
that happen. 

BY MR. PHILLIPS: 

Q Now, is Philip Morris making that 
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H. Burnley - D 

proposal, sir, by itself, or is this a tobacco 
industry proposal just to keep itself in business? 

A As far as I know, it is our proposal. 

Q So there are other companies that are not 

agreeing to that kind of regulation? 

A I think that's correct. 

Q Let me ask you this, sir. You believe 

that — let me strike that question and ask one last 
question. I want to give Mr. Wobbrock an opportunity 
to ask questions of you. 

Is Philip Morris interested in advertising 
and marketing to its consumers that a product it has 
actually has reduced risk, unless there's agreement 
with the public health community on that point? 

MR. WOBBROCK: Objection, Your Honor. 

This man is an engineer. He's not in advertising or 
marketing. 

THE COURT: I think I'd have to sustain 
that objection. If he has an opinion, I think we 
need someone else to answer that question. I am 
sure you will have a witness later on who will do 
that. 

MR. PHILLIPS: With due respect. Your 
Honor, I believe this witness should be able to 
answer that question, but I will respect your will. 
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THE COURT: All right. 

MR. PHILLIPS: Thank you, Mr. Burnley. 

THE WITNESS: Counsel, you may proceed. 

MR. WOBBROCK: Thank you. Your Honor. 

CROSS-EXAMINATION 

BY MR. WOBBROCK: 

Q Good morning, Mr. Burnley. 

A Good morning. 

Q When Mr. Campbell, your company's 

president, spoke before Congress in the tape under 

oath, you helped him write his remarks, did you not? 

A I did help him write pieces of it, yes, 

sir. 

Q And at that time he expressed that he 

thought smoking was not addictive and it didn't cause 
lung cancer, correct? 

A Yes. He said — I think, from his point 

of view, from a layman's point of view, he didn't 
believe cigarettes were addictive. 

Q And he didn't think it caused serious 

disease and lung cancer? 

A Well, I think what he said was, "You are 

much more likely to get sick if you smoke cigarettes. 
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but I don't think we know what the cause-and-effect 
relationship is." 

Q And you've testified before in courts 

around this country, haven't you, in cases? 

A I have, yes. 

Q Cases involving attorney general claims? 

A I have not testified in an attorney 


general — 

Q Cases in health and welfare trusts for 

health expenses against Philip Morris? 

A I've testified in three other trials. One 

was — in this venue, it was Williams-Branch. I 
testified in an ironworkers' lawsuit, and I testified 
in Engle in Florida. 

Q You expressed at those times that you 

didn't believe cigarettes caused lung cancer? 

A I think what I said is, "I understand that 

you're much more likely to get certain diseases." 

What I also said was the same thing I said here today. 
I don't know what it is in smoke, what constituents it 
is in smoke that actually cause disease. In fact, I 
wish we did, because it would make our problem of 
reducing the health risks a whole lot easier, because 
there are a long list of compounds there, and knowing 
specifically which ones to go after would make our job 
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a lot simpler. 

But I have never said that I don't believe 
that — I believe that cigarettes are safe and I've 
always said they're risky products and I've always 
said you are much more likely to get sick if you smoke 
cigarettes. 

Q What you said would be consistent with 

what Mr. Campbell said at the Waxman hearings? 

A I guess. In fact, I can't crawl into his 

mind, but — 

Q Well, you were there, though. 

A I was there, yes. 

Q And you know what he said, and what you 

said essentially is — what you've said in the past is 
essentially what he said then? 

A Okay. 

Q Correct, sir? 

A Correct. 

Q Let's play that tape. 

(Playing videotape.) 

"Waxman: — table, witness table. And I 

will inform you of the limits on the power of this 
subcommittee and the extent of your rights during 
your appearance today. You, I'm sure, are all aware 
that you're entitled to be represented by counsel or 
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advised by counsel during your appearance here 
today. 

"Do those or those you of asked to 
accompany you, object to appearing before this 
subcommittee under oath? If not, I would like you 
to rise, and those who will be testifying as well 
with you, to rise. 

"Will you raise your right hand. Do you 
swear that the testimony you are about to give is 
the truth, the whole truth and nothing but the 
truth? 

"Group of men: I do. 

"Waxman: Please consider yourself to be 

under oath. And we'd like to ask each of you to 
identify yourself, including those who are a 
accompanying the witnesses, so we can have that for 
the record. 

"Campbell: My name is William Campbell. 

I am president and chief executive of Philip Morris 
USA. 

"Waxman: Microphone — 

"Campbell: My name is William Campbell, 

the president of Philip Morris, USA. 

"Waxman: Got it. 

"Campbell: I am accompanied by Harold 
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Burnley, our Director of Processing, and Dr. Cathy 
Ellis, our Director of Research." 

BY MR. WOBBROCK: 

Q And the Harold Burnley that's mentioned 

there, Mr. Burnley, that's yourself? 

A Yes. 

(Playing videotape.) 

"Waxman: Mr. Campbell, we'd like to start 

with you, and I guess the best thing to do is pass 
the microphone right in front of you. 

"Campbell: Thank you, Mr. Chairman, 

distinguished members of the subcommittee. In 
recent weeks a number of charges have been leveled 
against the tobacco industry generally and Philip 
Morris specifically" — 

MR. TAUMAN: I am sorry, I pressed the 
same button I did yesterday. 

"Campbell: Our consumers are being misled 

and when that happens Philip Morris has and will 
continue to speak out loudly and clearly. Our 
consumers deserve to know the truth, and I thank you 
for creating a forum that allows me the opportunity 
to set the record straight. 

"I have a few charts that I'd ask that 
they be put on the record, if you will. We have 
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copies of them available here. First of all, Philip 
Morris"— 

BY MR. WOBBROCK: 

Q Mr. Burnley, that is you to the right 

there? 

A It is. 

MR. WOBBROCK: Please continue. 

(Playing videotape.) 

"Campbell: — add nicotine to our 

cigarettes. Philip Morris does not manipulate nor 
independently control the level of nicotine in our 
products. There were a number of incorrect 
statements or assumptions in Commissioner Kessler's 
presentation. 

"These issues are not new. Many require a 
detailed rebuttal. The claim that cigarette smoking 
is addictive has been made for many years. The fact 
that tar and nicotine levels vary among our many 
products has been publicized for over 20 years. 

"The process by which cigarettes are 
manufactured, and which at our invitation the FDA 
representatives saw first hand several weeks ago has 
been publicly known for over 50 years. And the call 
for FDA to exert or be given jurisdiction over 
cigarettes has been made and rejected by the FDA and 
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the Courts on several occasions in the past. 

"To the extent possible in the time 
available today, my colleagues and I will try to 
answer the subcommittee's questions and will be 
happy to supplement the points we make in a detailed 
written submission. 

"Point one, Philip Morris does not add 
nicotine to our cigarettes. The claim that Philip 
Morris secretly adds nicotine during the 
manufacturing process to keep smokers addicted is 
false. The processes used to manufacture cigarettes 
have been a matter of public record for years in 
patent filings and in the public literature. 

"The result of that process, cigarettes 
with varying levels of tar and nicotine reflecting a 
wide variety of consumer preferences has been 
closely monitored and reported by the Federal Trade 
Commission. The manufacturers have published 
deliveries in every advertisement for the past 25 
years. 

"The fact is that tar and nicotine levels 
have decreased dramatically over the last 40 years. 
Today the market is populated with a number of 
ultra-low brands which deliver less than five 
percent of the tar and nicotine levels of popular 
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brands just 20 years ago. 

"Philip Morris and other manufacturers 
have reduced nicotine deliveries in a number of 
ways. The most important is through the use of 
increasingly-efficient filters with 
substantially-reduced main smoke components, 
including both tar and nicotine. 

"Filtration alone reduces nicotine 
delivered by 35 to 45 percent, as compared to 
cigarettes made of simply tobacco and paper. 

Through a process called ventilation, which allows 
fresh air to be drawn through the cigarette, 
nicotine levels are reduced by a further 10 to 
50 percent. 

"Through the use of expanded tobacco, a 
process developed by which Philip Morris puffs 
tobacco much like puffed rice cereal, tar and 
nicotine levels are reduced still further. A fourth 
manufacturing technique, the reconstituted tobacco 
process also reduces the nicotine in cigarettes. 

This process, which has been thoroughly described in 
the literature for years, does not increase nicotine 
levels in tobacco or in cigarettes. 

"Through this process, 20 to 25 percent of 
the nicotine levels in the tobacco used to make 
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reconstituted leaf is lost and is not replaced. 

These processes when combined in cigarettes Philip 
Morris sells today reduce nicotine deliveries, for 
example, by 50 percent in the case of Marlboro, and 
90 percent in the case of Merit Ultima, again, 
compared to cigarettes made simply of tobacco and 
paper. 

"Ignoring these reductions, some critics 
have focused on the minute amounts of nicotine which 
are found in tobacco extracts and denatured alcohol. 
Even when used together, they have no measurable 
effect on the nicotine levels of our cigarettes. 
Philip Morris uses small amounts of denatured 
alcohol to apply flavors to the tobacco. The 
alcohol is denatured, in fact, in order to make it 
drinkable — nondrinkable under a formula required 
by the Bureau of Alcohol, Tobacco and Firearms, and 
found in the federal register. 

"In other words, the outside vendors who 
supply us with the denatured alcohol use that tiny 
amount of nicotine solely to comply with the federal 
law. All use by Philip Morris is reported annually 
to the BATE. Philip Morris has spent hundreds of 
millions of dollars to reduce tar and nicotine 
levels to provide the products that the marketplace 
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demands. 

"Why, if we were supposedly Intent on 
adding nicotine to cigarettes, why would Philip 
Morris have spent over $300 million to develop a 
process to denlcotinize tobacco and launch Next, a 
near-zero nicotine brand. I'll tell you why: Our 
public opinion research indicated smokers were 
interested in a non-nicotine cigarette. 

"Our Maxwell House coffee company had 
pioneered processes for decaffeination of coffee, 
and we used that technology as a springboard for 
denicotinization of tobacco. The process worked, 
the resulting product does not. We gambled 
$300 million and lost. That's business. If Philip 
Morris did not strive constantly to meet consumer 
demand, we will fail In the American marketplace. 

"Point two, Philip Morris does not 
manipulate nor independently control the level of 
nicotine in our products. We voluntarily opened our 
manufacturing operations to the FDA in a good faith 
effort to resolve the allegation that we add 
nicotine or control its level In our cigarettes. 

"As representatives of the FDA learned, 
nicotine levels In tobacco are measured at only two 
points in our manufacturing process: Prior to the 
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tobaccos being blended and then 18 months later when 
those leaves have been manufactured into finished 
cigarettes. 

"Although Philip Morris maintains over 400 
quality-control checkpoints in the manufacturing 
process that measures things like moisture, weight, 
et cetera, none, not one measure, report or analyze 
nicotine levels in tobacco. 

"Commissioner Kessler indicated in his 
testimony that the nicotine-to-tar ratio increased 
as tar delivery decreased. The reason for the 
slight increase in the nicotine-to-tar ratio in 
lower tar and nicotine cigarettes is not the result 
of intentional manipulation, but the result of the 
difference between filtering tar and filtering 
nicotine. 

"Simply put, filters are more efficient in 
removing tar than nicotine. As tar and nicotine 
levels fall, proportionally more tar is filtered out 
the nicotine. This does not mean that consumers of 
low-tar cigarettes get more nicotine. Quite the 
contrary. On an absolute basis, far less nicotine 
is delivered per cigarette in lower tar and nicotine 
deliveries. 

"Commissioner Kessler suggested that 
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during the period 1982 to '91, tar delivery levels 
have remained flat, while nicotine delivery levels 
have increased. The fact is after substantial 
decreases since the 1950s, tar and nicotine 
deliveries both have remained relatively flat during 
the past decade. 

"Fact three, Philip Morris has not used 
patented processes to increase or maintain nicotine 
levels. Commissioner Kessler spent a great deal of 
his testimony attempting to support the proposition 
that Philip Morris may be using secret patented 
processes to increase or maintain nicotine delivery 
in our cigarettes. We have not. We are not. 

"Philip Morris, like every other 
corporation, applies for and obtains patents on 
virtually every innovation we pioneer. That is 
critical to ongoing research efforts. Philip Morris 
currently holds over 600 patents. Only about a 
quarter describe processes ever used. 

"The processes described in the patents 
are nor more secret than the regulations of FDA? 

They are publicly disclosed upon issuance through 
the U.S. Patent Office. In his testimony. 
Commissioner Kessler said he had no evidence that 
Philip Morris or any of the other companies ever 
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actually used any of these patents to increase or 
maintain nicotine levels. 

"As he correctly said, patents do not 
necessarily tell us what processes are currently 
being used in manufacturing cigarettes. To make 
myself perfectly clear, Philip Morris has never used 
any of the patents Commissioner Kessler cited except 
those to reduce nicotine levels. 

"Fact four, cigarette smoking — point 
four, cigarette smoking is not addictive. During 
the March 25th hearing. Commissioner Kessler and 
members of the subcommittee contended that nicotine 
is an addictive drug; and, therefore, smokers are 
drug addicts. I strenuously object to that premise, 
I strenuously object to that conclusion. 

"Cigarettes contain nicotine because it 
occurs naturally in tobacco. Nicotine contributes 
to the taste of cigarettes and the pleasures of 
smoking. The presence of nicotine, however, does 
not make nicotine a drug or smoking addiction. 
Coffee, Mr. Chairman, contains caffeine and few 
people seem to enjoy coffee that does not. Does 
that make coffee a drug or coffee drinkers drug 
addicts? I think not. 

"People can and do quit smoking. 
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According to the 1988 Surgeon General's report, 
there are 40 million former smokers in the United 
States, and 90 percent of those who quit did so on 
their own without any outside help." 


BY MR. WOBBROCK: 

Q I have a question for you now, 

Mr. Burniey. Isn't it true that — we're going to go 
on with this tape a little bit more, but isn't it true 
that your company really — the thing that you sell 
most is nicotine? 

A Mr. Wobbrock, we sell cigarettes. There 

are a lot of — in my opinion, there are a lot of 
reasons people smoke. Nicotine pharmacology, I am 
sure, plays an important role. I am not denying that. 
But there is more to it than that. People enjoy the 
taste, they enjoy the whole smoking experience. 

People like to smoke cigarettes. 

And I don't know that you could single out 
any one part of that complex set of reasons why people 
smoke and say that is the reason. Nicotine plays a 
role, no question about it. 

Q You don't think that the thing you sell 

the most is nicotine? 

A No. 


Q You don't? Do you know who Tom Osdene is? 
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A I do. 

Q Did you ever discussed this issue with 

him? 

A No. 

Q Do you know who Dr. Seligman is? 

A Yes, I do. 

Q Did you ever discuss this issue with him? 

A No. 

Q This is a memorandum of August 12, 1980, 

from Mr. Osdene to Dr. Seligman and the directors. 


MR. 

DUMAS : 

Exhibit number, counsel 

MR. 

WOBBROCK 

: 204. 

MR. 

DUMAS : 

Thank you. 


BY MR. WOBBROCK: 

Q Let's look at top. 

"In my rather prejudiced opinion, I 
believe the following programs are in the order of the 
highest priority. No. 5, the program — nicotine 
program. This program includes both behavioral 
effects as well as the chemical investigation. My 
reason for this high priority is that I believe the 
thing we sell the most is nicotine." 

Do you disagree with that? 

A Yes, I disagree with that. I understand 

that that was his opinion. And like I said a second 
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ago, I think nicotine is important, but I don't think 
it's the whole story. I don't think it is the entire 
story why people smoke. 

Q You think people smoke for taste? 

A That's part of it; yes, sir, I do. 

Q Let me show you a company document of 

Exhibit 236, March 20th, 1984, The Cigarette Consumer. 

"I believe most smokers do not smoke for 
taste, rather the habitual cluster of sensations they 
have become used to." 

Do you agree with that, sir? 

A Is this a Philip Morris document? 

Q Yes, it is, sir. 

A I guess I do have to disagree with it. I 

understand that that was the writer's point of view. 

MR. WOBBROCK: Please continue with the 
tape, Mr. Tauman. 

(Playing videotape.) 

"Campbell: No one gets drug from 

cigarettes, and no one has said that smokers do not 
function normally, smoking does not impair judgment. 
In short, no one is likely to be arrested for 
driving under the influence of cigarettes. 

"Our consumers smoke for many reasons. 
Smokers are not drug users nor drug addicts, and we 
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do not appreciate or accept being characterized as 
such, because, yes, Mr. Chairman, I am one of the 
50 million smokers in this county. 

"Point five, Philip Morris research does 
not establish that smoking is addictive. At the 
March 25th hearing. Commissioner Kessler made the 
statement supported by Dr. Henningfield, that in 
1983, a company later identified as Philip Morris, 
suppressed research by one of its own scientists, 
who allegedly concluded that nicotine was an 
addictive substance. That is false." 

BY MR. WOBBROCK: 

Q Is that reference to the research done by 

Dr. Victor DeNoble that we've heard about in this 
courtroom? 

A I don't know. 

Q You don't know? You were there, but you 

don't know what he is talking about? 

A I don't know who he was referring to, no. 

(Playing videotape.) 

"Campbell: This scientist published two 

full papers and five abstracts related to the work 
in question, including one published in 1982, a year 
prior to the creation of the manuscript in question. 
The manuscript subsequently provided by committee by 
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Commissioner Kessler presented some evidence that 
rats will self-administer nicotine; and that 
nicotine, therefore, is a weak reinforcing agent. 

The researcher later concluded that nicotine is a 
reinforcer in the class of nonaddictive chemical 
compounds, such as saccharin and water. 

"In addition. Commissioner Kessler failed 
to note this, the manuscript itself states, and I 
quote, 'Determination of prolonged access to 
nicotine under conditions in which it functions as a 
positive reinforcer, does not result in cytological 
dependence.' Thus the manuscript does not conclude 
what nicotine's effect is, and both Commissioner 
Kessler and Dr. Henningfield should know that. 

"When that researcher was ready to publish 
his study in 1983, the positive reinforcing nature 
of nicotine had already been reported in other 
published literature. Indeed, the 1988 Surgeon 
General's report, to which Dr. Henningfield was a 
contributor, stated that such nicotine reinforcement 
was shown conclusively, as early as 1981, based on 
government-supported research. 

"Last month. Dr. Henningfield testified 
before this committee that because the manuscript 
was unpublished, he could not cite it in his 
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literature reviews. In fact. Dr. Henningfield did 
cite the manuscript in a 1984 literature review he 
wrote. 

"Finally, in that same review. 

Dr. Henningfield acknowledged that another abstract 
by the same researcher actually showed that even, 
and I quote, 'At high levels of tobacco smoke or 
nicotine intake, maintained for extended periods, 
abrupt abstinence is not followed by the onset of 
withdrawal syndrome.' I am sure Dr. Henningfield 
simply forgot that publication. 

"Point six, consumers are not mislead by 
the published nicotine deliveries as measured by the 
FTC method. Contrary to the impression given by 
Commissioner Kessler that the FCC has somehow 
adopted a test procedure that can mislead the public 
as to the true levels of tar and nicotine they are 
inhaling, the routine, analytical smoking methods 
derived from the FCC method are nearly identical to 
those used throughout the world to measure tar and 
nicotine levels and accurately compare brand 
deliveries. 

"All of the tests are conducted on 
cigarettes obtained from the marketplace. They are, 
therefore, the same cigarettes smoked by consumers. 
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Commissioner Kessler suggested that the FTC figures 
were misleading because smokers might compensate for 
lower tar and lower nicotine brand by smoking those 
cigarettes differently. 

"If Commissioner Kessler is also claiming 
that low-yield cigarette smokers smoke more 
cigarettes, he is simply wrong. The data shows 
smokers of low-yield brands smoke fewer cigarettes 
than smokers of high-yield brands. 

"Mr. Chairman, we at Philip Morris 
appreciate the opportunity to respond to some of the 
claims made against us. We will be pleased to 
answer any questions you may have about this matters 
and to provide a more detailed written submission 
should that be appropriate. Further, I extend to 
you and other members of your subcommittee an 
invitation to come see our manufacturing process 
firsthand as the FDA has already done. 

"We're proud of our company, our products, 
and the people at Philip Morris. Thank you, sir. 

"Waxman: Mr. Campbell, you were also 

deposed and you said, quote, 'To my knowledge, it 
has not been proven that cigarette smoking causes 
cancer.' This is a rather passive and puzzling 
approach, especially in light of the consensus, not 
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by some but all of the scientific community. Will 
you ever be convinced, and what evidence are you 
waiting for? And let's have the microphone passed 
over. 

"Campbell: Yes, I may be convinced. We 

don't know what causes cancer in general right now, 
so I think that we may find out what causes cancer 
and we may find out some relationship which has yet 
to be proven." 

BY MR. WOBBROCK: 

Q We've seen the rest of this. And you were 

there when our then Oregon representative, Ron Wyden 
asked Mr. Campbell if he believed that cigarette 
smoking was addictive. You were there, were you not, 
sir? 

A Yes, I was. 

Q Now, back to the issue that you talked 

about with these different graphs. Do we have any of 
those with the hard copy? 

May I see the one with the ingredient and 
carcinogens. A list, maybe not quite as complete, but 
almost complete as this, was produced by Dr. Wakeham 
in the '60s, was it not? 

A I'm not sure. 

Q You're not sure of that. You haven't seen 
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1 that document? 

2 A I have no reason to doubt it, but I don't 

3 recall seeing it. 

4 Q Okay. Well, the issue is these substances 

5 that cause cancer were suspected or known to be 

6 carcinogens as much as 30 years ago, were they not, 

7 sir? 

8 A I suspect that's true, some of them were 

9 known. 

10 Q In fact, we saw a videotape in which 

11 Dr. Wakeham said they were present, but he didn't 

12 think they were present in enough amounts, and this 

13 was in 1976 when he was interviewed by an English 

14 interviewer, but he didn't think they were present in 

15 enough amounts to cause any harm. Are you familiar 

16 with that tape? 

17 A No. 

18 Q Okay. Well, in fact, the reason you now 

19 come into court and talk about this SCoR Program is 

20 because documents have been revealed through other 

21 litigation, over the years, this attorney general 

22 litigation that we talked about in this court that 

23 counsel has mentioned that have revealed documents 

24 that now make it impossible for you to deny that these 

25 Ingredients cause cancer, so now you have to come In 
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1 here and come up with this program to make a safer 

2 cigarette; isn't that true, sir? 

3 A Mr. Wobbrock, I've been with the company 

4 28 years, and during that entire time, there has — 

5 there have been lots and lots and lots of people in 

6 R & D trying to figure out how to address some of 

7 these compounds. A lot of money has been spent. But 

8 as I mentioned a little bit earlier, you know, there 

9 are a lot of substances out there, and if you're 

10 really going to be effective, you've got to figure out 

11 the right ones to go after, what are the priority 

12 compounds. 

13 The other thing is you've got to have the 

14 technology. I mean, you've got to know what it is you 

15 want to remove, and the technology has got to be 

16 developed to be there at the same time. 

17 Unfortunately, we're continuing to learn and we're 

18 continuing to develop technology. And we're at the 

19 point now where we think we can market a product that 

20 is going to make a difference. 

21 It's not that Philip Morris hasn't been 

22 working on these things, we have been. It's not that 

23 we haven't suspected these compounds to be health 

24 hazards for a long time. We have. I clearly admit 

25 that. But it takes a culmination of knowing what to 
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go after, how to evaluate the product, and having the 
technology to marry these things together, so you can 
have a successful product. 

And I also think it is going to take some 
regulation in order to communicate with the consumer. 

Q I am trying to find the answer to my 

question within your long speech there, sir. The 
question is you've known about this for over 30 years, 
haven't you? 

A Well, I haven't, but — 

Q Your company? 

A — I'm sure a number of our scientists 

have known or suspected that certain things caused 
disease. 

Q And yet for years, until within the last 

20 months or so, your company has denied that 
cigarette smoking caused lung cancer, haven't they? 

A What we have — I don't think that's 

accurate. What we have said is — and acknowledged 
that the epidemiology out there says you are going to 
get sick, and more likely to get sick if you smoke 
cigarettes. 

What we have said, and it's still 
important to me today, is we don't know what it is. 

We don't know what it is in smoke, what compounds in 
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there that really cause disease. So when we talk 
about mechanism, we're talking about understanding how 
these chemicals cause diseases, and trying to figure 
out which ones they are and what concentrations they 
are to cause disease. 

Q Have you ever had a company scientist tell 

the public that cigarette smoking was about as 
dangerous as eating a lot of applesauce? 

A I don't know. 

Q You don't know that? If a high company 

scientist had said that, that would be improper, 
wouldn't it? 

A I think it would, yes. 

Q Well, in any event, with the — you're 

aware that documents have been recently revealed that 
show what has been going on inside Philip Morris; 
isn't that true, sir? 

A There is — there are a lot of documents 

out there, I know that. 

Q And the question is they've recently been 

revealed, haven't they, sir? 

A Well, they've been revealed over the 

course of the last, I suppose, 8 or 10 years. 

Q Actually, less than that, about two years, 

isn't it, sir? Maybe three? 
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A I don't know. I don't know all of the 

documents in discovery. 

Q And the position that you've taken in 

courtrooms before is that cigarette smoking does not 
cause lung cancer and is not addictive. And you only 
changed that position after these documents came out; 
isn't that true, sir? 

A Mr. Wobbrock, that is not the position I 

have taken. 

Q The nature of Philip Morris is that it is 

a rich company, is it not, sir? 

A It's a successful company, yes, sir. 

Q And we've seen evidence in this courtroom, 

they're making a $100 million of profit a week. That 
gives them the ability to have the best laboratory, 
the best facilities that money can buy; isn't that 
true, sir? 

A I think we've got that. 

Q And for the last 30 years you've had the 

knowledge that these types of compounds can cause lung 
cancer, and instead of actually doing anything about 
it, you didn't actually, for example, do any 
biological testing, did you, sir? 

A Sure, we have. We've evaluated changes to 

our product using biological assays for as long as I 
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can remember. 

Q On your marketed product, sir? 

A Well, what we do, we generally compare a 

change to a reference cigarette. I mean, 
scientifically — 

Q Excuse me, sir, could I get a yes or no 

and then you can explain? 

MR. PHILLIPS: Your Honor, the witness is 
answering the question. He should not be 
interrupted by counsel. 

MR. WOBBROCK: Well, the question is this, 
and let's see if we can get a straight answer. 

MR. PHILLIPS: Counsel is continuing his 
interruption and the witness is in the middle of his 
answer. 

THE COURT: Let him answer his question if 
he hasn't answered his question as he wishes, 
counsel. 

Go ahead, please. 

BY MR. WOBBROCK: 

Q Mr. Burnley, has your company ever done 

biological testing on animals with marketed products, 
the products that you sell to people in the grocery 
store? 

A We're actually doing some of that testing 
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1 right now. 

2 Q Until these documents came out, have you 

3 done it other than the last two years? 

4 A I don't know. Not to my knowledge. 

5 Q All right. The epidemiology studies that 

6 you are talking about doing with human beings with 

7 marketed products, do you have people sign a release 

8 before they take part in that study? 

9 A Yes. 

10 Q Do you have them sign an agreement and an 

11 acknowledgment that the products that they're going to 

12 smoke are dangerous? 

13 A I haven't seen the agreement, but I think 

14 that's accurate. 

15 Q And this test is going to take — this 

16 epidemiological test upon human beings before you have 

17 meaningful data is going to take about 20 years, isn't 

18 it? 

19 A Well, we're talking about two different 

20 things. The test where we're doing human exposure 

21 studies, not epidemiology logical data, this is simply 

22 testing to measure the amounts of the substances that 

23 we're trying to remove in people, so that we can be 

24 sure that the product is delivering the attributes 

25 that we think it is. The epidemiology is something 
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different. You just have to track people over a long 
period of time and see if it made a difference. 

Q And if you'd started that 30 years ago, 

you'd have some answers now, wouldn't you? 

A I tell you, the whole area at least for us 

of doing human exposure testing is pretty new. As I 
said, we adapted this from a recent piece of work done 
by the Institute of Medicine, and we're trying to 
build on their protocol and use the best techniques 
that are available today. 

Q Michelle Schwarz died July 13th of 1999. 

This SCoR idea that you've got didn't help her, did 
it? 

A That's correct. 

Q The problem — I am going to switch gears 

a little bit — the problem with curing the tobacco in 
the heat-cured barns was the production in the tobacco 
of nitrogen oxide or nitrous oxide — oxides of 
nitrogen; is that correct? 

A Yes. 

Q And they would then later convert to some 

of these tobacco-specific nitrosamines, and that sort 
of thing? 

A Yes, that's right. 

Q And this problem — the problem really 
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stems from the nitrogen oxide itself. It then goes 
through different stages to different substances, 
sub-substances, I'm not a chemist, but it is the 
sub-substances of nitrogen oxide that provides the 
problem; is that correct? 

A Weil, the nitric oxide reacts under the 

conditions of curing with chemicals that are called 
secondary alkaloids, and those secondary alkaloids are 
converted to tobacco-specific nitrosamines. 

Q And what you'd like to do is get the 

nitrogen oxide out of there, is that correct, the best 
way you can? Lower it, limit it? 

A Well, we — are you talking about in 

curing now? 

Q Yes, I'm talking about in curing? 

A Yeah. We eliminated one of the reactants 

that reacted with the secondary alkaloids to create — 

Q And that reactant is nitrogen oxide? 

A Nitro oxide. 

Q NO? 

A NO. 

Q In fact, you've known about that problem, 

have you not, sir, your company has since 1982 when it 
applied for this patent. This is the date. 

"Air-cured bright tobacco filter, blends and smoking 
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1 articles." It says down here, "One of the benefits of 

2 this patent is it provides a reduced NO content in the 

3 smoke." You've known about that problem for, what, 21 

4 years? 

5 A We have known that NO In smoke is not a 

6 good thing. It's an irritant. It's very similar to 

7 acrolein in its health consequences. 

8 Q You mentioned that the marketing 

9 department determines what the needs of the market is 

10 and then your company tries to address those needs by 

11 marketing products to people who want them? 

12 A That's their job, yes, sir. 

13 Q And, in fact, you precisely — your 

14 company way back in 1966, identified that people were 

15 concerned about their health and targeted them with a 

16 so-called health cigarette, a low-tar cigarette; isn't 

17 that true, sir? 

18 A I don't exactly know what you are 

19 referring to; but, sure, we have been developing 

20 low-tar cigarettes for quite a while. 

21 Q This is Exhibit 75, the jury has seen this 

22 a couple times before. This is June of 1966, "Market 

23 Potential of Health Cigarette." Have you seen this 

24 document before, sir? 

25 A Yes, I have. 
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Q "No. 7, women, and particularly young 

women, would constitute the greatest potential market 
for a health cigarette." 

Do you agree with that? 

A That's what it says. 

Q One of the essentials of any cigarette, 

because what you sell most, according to the other 
document, is nicotine, is this statement: "A 
cigarette that does not deliver nicotine cannot 
satisfy the habituated smoker and cannot lead to 
habituation, and would, therefore, almost certainly 
fail. " 

Do you agree with that? 

A Well, that was Myron Johnston's point of 

view. As you mentioned earlier, we spent a ton of 
money trying to manufacture a nicotine-free 
cigarettes. 

Q That was approved by Dr. Dunn, who was 

very high up in the organization, was he not? 

A I didn't really know Dr. Dunn. He was a 

psychologist. 

Q The urea that is put into Merit 

cigarettes, are you still doing that? 

A No. We discontinued using urea, I think, 

in 1999. 
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Q 1999. What month, do you know? 

A I don't know. 

Q Before Michelle Schwarz died? 

A I don't know, sir. 

Q So when we saw a videotape of big tanks of 

urea, at least as to some month in 1999, it was a 
practice of Philip Morris to put urea into its 
cigarettes? 

A Yes, we did. 

Q There has been some concern in your 

company about testing these kinds of additives, hasn't 
there? 

A You need to be more specific. 

Q Okay. Do you know Mr. Charles that worked 

for Philip Morris? 

A Dr. Charles, yes. 

Q Dr. Charles, I'm sorry. Dr. Charles — at 

least in this letter he doesn't call himself 
Dr. Charles. He expressed — the jury saw this in 
opening statement. This is a letter of February 23, 
1982, to Dr. Osdene from J.L. Charles. 

The expressed concern here at the bottom, 
"We do not know enough about the biological activity 
of additives, which has been in use for a number of 
years." 
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1 Are you familiar with his concern in that 

2 regard? 

3 A I am not, but I have no reason to doubt 

4 it. 

5 Q And despite his concern about the 

6 biological activity of additives, marketed cigarettes 

7 that you could go in and buy from a grocery store were 

8 not tested upon animals or humans by Philip Morris 

9 until the last, what, year ago? 

10 A Well, that's true. But I think I need to 

11 explain what testing is done on ingredients to make it 

12 clear to the jury. I tried to say earlier that we use 

13 a reference cigarette. And the reason we do that is 

14 because commercial cigarettes change over time. 

15 Manufacturers change the formulation of them, they 

16 change the ingredients, tobacco changes, and so forth. 

17 So we try to have a stable reference. 

18 And we do evaluate flavors. We have not 

19 in the past evaluated each flavor uniquely, but we do 

20 mix all of the flavors together that are used in 

21 commercial cigarettes, and we do biological testing on 

22 cigarettes with that mixture of flavors versus 

23 cigarettes without those flavors to see if there is 

24 any difference in activity. So it is accurate to say 

25 that we don't necessarily do biological testing on 
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each individual ingredient, but collectively we look 
at them all. 

MR. WOBBROCK: If Mr. Burnley and I can 
get right to the point. Your Honor, I think I can 
finish in about eight minutes at ten after. 

THE COURT: Proceed. 

MR. WOBBROCK: Thank you. Your Honor. 

MR. PHILLIPS: For Your Honor's reference, 
I think the redirect is less than five. I 
appreciate the jury holding over. 

THE COURT: Proceed. 

BY MR. WOBBROCK: 

Q Mr. Burnley, one of the additives that is 

added is ammonia-type compounds to increase the pH of 
the cigarette smoke to unbind the nicotine and what's 
called freebase or free nicotine; isn't that true, 
sir? 

A We don't add nicotine to increase the pH. 

And, in fact — I mean, excuse me, we don't add 
ammonia to increase the pH. That's not why we do it. 

I explained why we do it a few minutes ago. I can 
also tell you that cigarettes are a tremendous buffer, 
which means they resist changes in the pH. 

At the levels of ammonia we use, there is 
no difference between the pH of our cigarette filler 
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or smoke with or without added ammonia. 

Q Well, let's look at a document from your 

company, which I know you discussed with at least one 
lawyer before, this is March 31st, 1966, to a 
Mr. Thornton from a Mr. Meyer. It's hard to read. 

MR. DUMAS: Exhibit number, counsel? 

MR. WOBBROCK: 072, thank you. 

BY MR. WOBBROCK: 

Q "Introduction: In an attempt to study the 

effect of smoke pH on nicotine delivery and cellulose 
acetate selectivity, cigarettes containing 10 percent 
by weight ammonium carbonate, and 10 percent by weight 
oxalic acid, were prepared and submitted for analysis 
versus a control rod. Cigarettes were analyzed as 85 
millimeter cigarettes." 

Down here at the conclusion since we're 
running out of time. "Nicotine delivery can be 
controlled via filler or smoke pH adjustment." 

Your company was studying this subject, 

wasn't it? 

A Absolutely. What I testified to earlier 

was the reasons why ammonia compounds were added to 
cigarettes. A lot of people have studied our 
products, including our own people, to try to 
understand more about them. 
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Q One of the reasons you want to study this 

issue is because if you manipulate the pH, you can 
change the impact to the smoker of the smoke; isn't 
that true, sir? 

A I just have to go back to my previous 

testimony. That is not why we add ammoniac compounds 
to our cigarettes. 

Q Well, you studied that in your company 

haven't you? 

A Sure. 

Q In fact, getting right to the point here, 

under, "Summary: The amount of free nicotine in the 
smoke depends on the total nicotine and the pH of the 
smoke. " 

Is that correct, sir? 

A You know, I suspect that's true, if, in 

fact, the amount of ammonia compounds we add didn't 
change the pH of smoke. And I have looked at the 
numbers, I've had it analyzed. As I said before, the 
pH of our smoke is 5.5. It's that way whether you add 
ammonia or not add ammonia. 

Q Well, the pH, you mentioned that your 

competitors have studied your product? 

A Sure. 

Q The competitors have actually found the pH 
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of a Merit to be 6.4; isn't that true? 

A I don't know. 

Q And actually greater than a Marlboro; 

isn't that true? 

A I don't know whether that's true or not. 

Q Have you ever looked at any of the work 

the competitors have done on your product? 

A Yes, I have. I just don't remember the 

specifics. 

Q Okay. This document by 

Brown & Williamson, does it show that pH of a Marlboro 
85 is 5.9, and a Merit is 6.4? 

MR. PHILLIPS: Your Honor, in the interest 
of time, I do have a matter. Perhaps I could do a 
sidebar with Your Honor, rather than dismissing the 
jury, given the hour. 

THE COURT: All right. Quickly. 

(Sidebar conference between Court and 
counsel, off the record.) 

BY MR. WOBBROCK: 

Q That research that you're aware of was 

done by Brown & Williamson, shows a higher pH of 6.4 
for a Merit than a Marlboro, doesn't it? 

A Yeah. I mean, this document says that the 

smoke pH of a Merit is 6.4, and a Marlboro is 5.9. 
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They reverse engineered the product? 

Well, they attempted to measure the pH, I 


guess, yes. 

Q And does it show a 50 percent amount of 

free nicotine in the Merit as opposed to a 28.7 
percent free nicotine in the Marlboro? 

A Yeah. It shows — I don't know whether 


this is referring to the smoke or the tobacco or 
exactly what. It does make a difference, but it also 
shows on an absolute basis the amount of free nicotine 


in the Marlboro 85 and the Merit are identical. One 


is .33, and other is .32. So I guess it is saying 
that there is less total in Merit, but I'd have to 


really read this document and study this document. I 
am not really sure what your point is. 

Q Well, the point is this: You can, by 

adding ammonia to tobacco, unprotonate or make 
freebase the nicotine, can you not, sir? 

A Ah, if you add enough strong base to 

tobacco, it is going to the shift the equilibrium 
toward more free nicotine than bound nicotine, for 


whatever that means. 


Q Are you aware of any work done by 

Brown & Williamson to reverse engineer the Marlboro 
cigarette and your line of products in general back in 
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A Yes, I do recall that. 

Q And can you tell the jury what the 

findings were of that reverse engineering when it 
comes to ammonia? 

A Well, you need to refresh my recollection. 

Q All right. In this document, it says, 

"Ammonia treatments appear to be the most important 
aspects of" — 

MR. PHILLIPS: Excuse me, Mr. Wobbrock. 

Could the document be shown to the witness? 

THE COURT: Yes, give him the document, 

please. 

BY MR. WOBBROCK: 

Q I am referring to the paragraph that 

begins with, "Ammonia." For the record, I will read 
it in. The sentence I was reading to you, sir, so you 
can make sure you're with me. 

"Ammonia treatments appear to be the most 
important aspect of PM's blend uniqueness. It is 
definitely used in making one of two types of 
reconstituted tobacco and one of the two types of puff 
tobacco in these blends. Results of the 
Marlboro-matching project at RJR provided strong 
evidence they also treat their lamina" — that's the 
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leaf part, right? 

A That's right. 

Q "With ammonia. There's also evidence 

suggesting that PM uses ammonia in casing mixtures." 

Then on the next paragraph, "There is more 
to PM's ammonia processing than the simple addition of 
ammonia, which leads to different results. They 
somehow force much of it to react with the tobacco 
constituents in a manner such that pectin is released 
which also forming sugar ammonia reaction products 
that contribute to a mild and natural-tasting smoke. 
The pectin forms stable complexes with nicotine that 
decompose during smoke at favorable temperatures for 
nicotine transfer." 

Do you agree with that, sir? 

A That's what it says. 

Q Do you agree with those principles as it 

states them in this? 

A No. If you are asking me that I agree 

with the conclusion that ammonia is the secret to the 
success of our products, or Marlboro in this case, I 
don't agree with that. We — our blends are all very, 
very similar. I mean, if you look at — I'll use 
Benson & Hedges, for example. It is exactly the same 
tobacco blends as In a Marlboro. The final flavor 
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1 might be a little different, but it is exactly the 

2 same — exactly the same tobacco blend. 

3 That product is nowhere near as successful 

4 as Marlboro. In fact, all of our products, almost all 

5 of our products use very, very similar blends and 

6 ammonia compounds, with the exception, incidentally, 

7 of Marlboro menthol, which doesn't contain any 

8 ammoniacal compounds. It is still a successful brand. 

9 So I think you've got a case where a 


10 competitor was watching a company's success and trying 

11 to figure out what it was that made a product 

12 successful, and they came up with all kinds of 

13 conclusions. 

14 Q They've got a scientist working for them? 

15 A Sure. 

16 Q And a laboratory? 

17 A Sure. 

18 Q Top quality? 

19 A I presume so, but I don't really know. 

20 Q Finally, sir, because you probably want to 

21 go home, don't you? 

22 A I would like to very much. 

23 Q And probably everyone else in this room 

24 does, too, so we'll see if we can get through this 

25 last little series of questions here. 
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Were you provided any exhibits that were 
entered into evidence yesterday with Dr. Whidby, have 
a chance to review anything? 

A No. 

Q Were you provided any transcripts of any 

of his testimony? 

A No. 

Q Are you aware of an article by 

Dr. Benowitz that was put into evidence yesterday? 

For any reason, did that come to your attention? 

A No. I am familiar with some of the things 

that Dr. Benowitz has written, but nothing specific. 

Q I'm going to ask you — just to be fair, 

although I don't think the law requires that I ask you 
this question as a predicate, but I'm going to just 
make sure you and I know what we're talking about. 

Have you ever seen this article before, "Smokers of 
low-yield cigarettes do not consume less nicotine." 
Have you ever seen that? 

A I don't recall seeing that. 

Q Okay. This is Exhibit 2020, I believe. 

I'm going to ask you to look on this first page, and 
then the second page, and then we'll go to the third 
page, and then we'll be done. 

A Okay. 
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Q "We address two questions. What is the 

cigarette — what is in the cigarette tobacco; that 
is, does the tobacco of low-yield cigarettes contain 
less nicotine?" 

Do you see that question? 

A Yes. 

Q "And do FTC figures predict the actual 

nicotine intake of smokers?" 

Do you see that? 

A Yes. 

Q All right. Then turning the page. I'll 

ask you if you agree with this. 

"Tobacco from low-yield cigarettes does 
not contain less nicotine than tobacco from 
higher-yield cigarettes." 

Do you agree with that? 

A Well, I'm not sure I understand it. I 

mean, I just tried to point out a while ago that 
low-yield cigarettes do on an absolute basis contain 
less nicotine. I don't know that this is true. 

Q So this next statement, "This is probably 

well known in the tobacco industry, but to our 
knowledge, it has not been discussed in the medical 
literature. The main determinants of whether a 
cigarette has a low or high yield in machine testing 
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are the characteristics of its ventilation and 
burning." 

Now, you understand machine testing to be 
the FTC method? 

A Yes. 

Q "Both these variables are under the 

control of the cigarette smoker and allow considerable 
verification in nicotine intake." 

Do you agree with that? 

A Yes. 

Q We also found that people wanted to stop 

smoking and who were smoking low-yield cigarettes did 
not consume less nicotine as judged by the blood 
cotinine concentration than smokers of higher-yield 
cigarettes." 

Are you familiar with that concept? 

A I am familiar with the concept, yes. 

Q "In other words, people got the same 

amount of nicotine from a low-yield cigarette as a 
high yield cigarette because they compensated." 

Are you familiar with that concept? 

A Very familiar with the concept, yes, sir. 

Q Last paragraph, sir. 

"In summary, we found that the tobacco in 
low-yield cigarettes does not 'contain' less 
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nicotine," contain in quotations, "contain less 
nicotine that higher-yield cigarettes, and that 
smokers of these cigarettes do not consume less 
nicotine." 

Do you agree with that? 

A I can't agree with the fact that 

lower-yieid cigarettes contain the same amount of 
nicotine as higher-yield cigarettes. On a percent 
basis, sure; but on an absolute basis, because there 
is a lot less weight there, there is just less 
nicotine there, and that's a fact. 

Q "The FTC cigarette testing data do not 

predict nicotine intake by the cigarette smokers. 
Advertisements from cigarette manufacturers suggesting 
that smokers of low-yield cigarettes will be exposed 
to less tar and nicotine are misleading." 

Do you agree with that? 

A Well, it's my understanding that the FTC 

method was developed to compare the yields of 
cigarettes when smoked under the same set of 
conditions. Surely people smoke cigarettes 
differently and surely it's possible for somebody 
smoking — two different people smoking the same 
cigarette to get a different tar and nicotine level, 
no question about it. 
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Q Isn't the bottom line, though, sir, if 

someone is addicted they need a minimum amount of 
nicotine every day? 

A I don't know. 

Q You don't know that? 

A I don't know. 

Q And if they are so addicted, they will 

find a way to get that nicotine out of the cigarette 
if they have what is called an elasticity of demand? 

A No. I'm sure some people compensate to a 

degree, but I don't know how every individual smokes a 
cigarette. I can tell you, though, it would be very 
hard to get the same nicotine or any tar yield or 
anything else out of a very low-tar cigarette as a 
higher-tar cigarette. It is inconceivable to me that 
anyone could modify their smoking behavior in a way to 
get as much tar and nicotine out of a 5-milligram 
cigarette as they do a 15-milligram cigarette. 

Q It wouldn't be hard to get the same amount 

of tar and nicotine out of a Merit if you compensated 
as it would be if you smoked a Benson & Hedges the 
regular way, would it, sir, without compensation? 

A I suppose it's possible. 

Q And, in fact, are you familiar with the 

Massachusetts study? 
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1 A Yes. 

2 Q It shows that people. If they smoke like 

3 the Massachusetts study, cigarettes were set up in 

4 that study got double the amount of tar and nicotine 

5 as the FTC amount; isn't that correct? 

6 A Yeah. I think the absolute numbers don't 

7 mean much. But even on the Massachusetts or even the 

8 Health Canada method, even though the numbers are 

9 higher there, the trend is less when you move down the 

10 tar bands. Sure, on an absolute amount, Massachusetts 

11 method shows higher deliveries, whatever that means, 

12 but the relationship still exists. Lower tar products 

13 show lower deliveries. 

14 Q Except when someone is smoking a 

15 Benson & Hedges, and that satisfies their habit and 

16 they're getting the minimum amount of nicotine that 

17 they need, they don't compensate with the 

18 Benson & Hedges so they're getting the 16 milligrams 

19 of tar. But when they go down to the Merit that 

20 provides 8 on the advertisement, and they compensate, 

21 then they get to 16. Isn't that what the study shows? 

22 A It's not what the study shows. I give you 

23 the point if somebody really, really worked hard to 

24 smoke a cigarette differently and vigorously, they 

25 could get more tar than the FTC number shows. I can't 


http://legacy.library.ucsf:Siduf'tid/g;<r;135a00/pdfndustrydocuments.ucsf.edu/docs/jpxd0001 



H. Burnley - ReD 


70 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


argue with that. 

Q And the amount of vigor, whether that is a 

hard thing for a smoker to do, you would leave that 
for the experts like Dr. Benowitz, would you not, sir? 
A Yeah. I am not an expert, I suppose. 

MR. WOBBROCK: Thank you. I hope you get 
home on time. 

THE COURT: Counsel, your redirect, 

please. 

MR. PHILLIPS: I will be brief. Your 
Honor, and I appreciate the hour. 

Thank you, ladies and gentlemen, for 
hanging in for a few more minutes. 

REDIRECT EXAMINATION 


BY MR. PHILLIPS: 

Q Mr. Burnley, you were asked about 

biological testing of cigarettes at Philip Morris, 
over your 28 years. Do you recall that? 

A Yes. 

Q And you talked about reference cigarettes. 

Does Philip Morris during your 28 years there, in 
fact, perform extensive biological testing on 
reference cigarettes? 
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1 A Yes. 

2 Q And did it do so for purposes of measuring 

3 the potential hazards of editions to cigarettes? 

4 A Yes. 

5 Q And do you believe that the use of the 

6 reference cigarette to isolate the specific 

7 contributions of anything added was the appropriate, 

8 scientific way to figure out whether you were making 

9 the problem better or worse? 

10 A Yes, I do. 

11 Q Now, you were asked about the fact that 

12 the company has removed urea from its reconstituted 

13 leaf. Why don't you tell the jury why you removed it. 

14 Was it because it was hazardous? 

15 A No, I don't think it was hazardous. We've 

16 had a program in place for several years to reduce the 

17 number of ingredients in our products. It just makes 

18 life simpler, to be very honest with you. And also 

19 we've been — we've been accused of adding urea and 

20 other compounds for a lot of reasons that really are 

21 not accurate. 

22 And I tell you, I, for one, am just tired 

23 of being — being beaten up over these issues. There 

24 isn't anything wrong with urea. Urea was there to 

25 help the taste of RL, and make it subjectively similar 
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to PL, is the only reason it was there. We did remove 
it. We reformulated the product so it was transparent 
to the consumer. And we just felt that that was the 
right thing to do. 

Q Now, you were asked about a document that 

was discovered in litigation from another company. Is 
that a document that you ever saw while you were 
working at Philip Morris? 

A No. 

Q It was a private document of that company 

that was produced in litigation, the kind of 
litigation that Mr. Wobbrock was talking about; is 
that right? 

A Yes, that's right. 

Q And when you looked at that document, is 

it consistent with anything you knew or cared about 
while you've been working at Philip Morris with 
respect do your use of ammonia? 

A No. 

Q Did Mr. Wobbrock show you or ask you any 

questions about his studies of the Merit cigarette to 
show the impact of the actual amount of ammonia on 
Merit cigarettes and freebased nicotine? 

A No. 

Q And have you done studies at Philip Morris 
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to try to determine the impact of adding ammonia to 
your cigarettes with respect to freebased nicotine? 

A Yes, we have. 

Q And tell the jury what you found. 

A I think they want to get out of here. It 

is going to take a while. 

Q Give me the three minute song version, 

please. 

A I will try to give you the three-minute 

version. 

I first became aware of allegations about 
ammonia in 1994. The FDA made them in their effort to 
regulate the industry. The first set of allegations 
was that adding ammonia increases the nicotine yield 
of cigarettes. And, you know, we didn't think that 
was true, but we did go back and study it, and we 
concluded, and I think all the experts agree with us 
now, that adding ammonia does not increase the total 
amount of nicotine. 

There was another series of allegations 
that said, "Well, it's not the total amount of 
nicotine, it's the form of nicotine, so-called 
freebase versus nicotine salt or protonated or 
unprotonated. It goes by a lot of terminologies. The 
argument there was that somehow the freebased nicotine 
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1 had more sensory impact on the brain. It enhanced the 

2 nicotine sensation. 

3 We studied that, and, you know, we came to 

4 the conclusion that everybody's blood is the same pH. 

5 It's about 7.2 or 7.3, and because of the laws of 

6 chemical and physical equilibrium, when that nicotine 

7 is in contact with your blood at that pH, the laws of 

8 physics determine how much of it is protonated and how 

9 much of it is unprotonated. 

10 So I think people agree now that it 

11 probably wasn't the fact that more or less 

12 unprotonated nicotine got to the brain. Now, the 

13 allegation seems to be, but it has something to do 

14 with the rate in which nicotine is absorbed in the 

15 lungs, not to say that it increases the total amount, 

16 but it gets there a little bit faster. I don't know. 

17 I mean, I haven't seen any data that makes 

18 me believe that's true one way or the other. So, 

19 yeah, we've studied a lot and we've taken the 

20 criticism about ammonia seriously, and we're trying to 

21 do the right thing. 

22 Q All right. Now, you have also been asked 

23 questions about whether or not the SCoR Program that 

24 you are working on with hundreds of people at Philip 

25 Morris right now, that's a litigation strategy for the 
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defense of this and other cases; is that right, sir? 

A It's not a litigation strategy. 

Q And would you be working for the company, 

working on SCoR if you believed it was a litigation 
strategy? 

A I would not. 

Q Why are you doing it, sir? 

A Because I think it's the right thing to do 

for our consumer. I think Philip Morris is 
desperately trying to do the right thing, the 
responsible thing. The company has great people, 
great scientists. I think it's important for the 
public health and the health of our consumers, and I 
think we're going to be successful. And to the extent 
I can be a part of that, I want to be. 

Q Now, Mr. Burnley, do you like coming into 

court? 

A I hate it. 

Q Could you have retired from the company 

after 28 years some time ago? 

A Yeah. I had the opportunity close to four 

years ago to take an early retirement package that the 
company was offering. 

Q Would you be making about the same amount 

in retirement as you are sitting here today, sir? 


http://legacy.library.ucsf:Siduf'tid/g;<r;135a00/pdfndustrydocuments.ucsf.edu/docs/jpxd0001 



76 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


H. Burnley - ReD 

A Not the same amount, but not a lot 

different. 

Q Why have you stayed at Philip Morris, 

Mr. Burnley? Why have you stayed? 

A Because I think I can make an important 

contribution to the success of the company, and the 
risk associated with our product. We don't like 
making product that makes people sick. We don't like 
that. And we're trying to use every resource we have, 
every bit of knowledge we have, to change that. And 
we are who we are. We're doing the best we can, and I 
want to be a part of it. 

MR. PHILLIPS: Thank you, Mr. Burnley, 

very much. 

THE COURT: All right. You may step down, 
and thank you very much. 

MR. PHILLIPS: Thank you. Your Honor, for 
holding over today. 

THE COURT: I apologize to the members of 
the jury for going into your time, but at this point 
in time, you are excused for the afternoon. You 
don't have to return until Monday morning at 8:55 in 
the jury room. Leave your notes in the jury room. 
Don't discuss the case. Have a good weekend. 

MR. PHILLIPS: May I have a second with 
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Your Honor? 

(The following proceedings were held in 
open court, out of the presence of the jury at 
12:29 p.m.:) 

MR. PHILLIPS: I apologize for the hour. 
Your Honor, but I would like to move into evidence 
the exhibits that we introduced: 1494, 1495, 1496, 
1497, and then existing Exhibits 111 and 799. Any 
objection? 

THE COURT: Hearing no objection, they 
will be accepted. 

(Defendant's Exhibit Nos. 1494, 1495, 

1496, 1497, 111 and 799 were received in evidence.) 

MR. DUMAS: Your Honor, I would also move 
into evidence. Defendant's Exhibit 2303, the 
demonstrative I used in the cross-examination of 
Dr. Farone, entitled? "Corporation techniques." 

THE COURT: All right. That will be 

accepted. 

(Defendant's Exhibit No. 2303 was received 
in evidence.) 

MR. WOBBROCK: Do you have another matter? 

THE COURT: No, we won't start until 1:30, 
so you have time to clean up. 

Everybody have a good weekend. 
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MR. WOBBROCK: Thank you. Your Honor. 

MR. DUMAS: Nine o'clock on Monday, Judge? 
THE COURT: Nine o'clock on Monday. 

(Court adjourned. Volume 36-B, at 12:30 p.m.) 
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